Within the framework of this essentially undisputed evidence
it is clear that the violation is proven as charged.  It is
undisputed that loose and unsupported roof was found hanging in
the "cutter" in the belt entry and a significant number of roof
bolts were not providing any support in the area.  The testimony
of Inspector Brunatti that fatal injuries were also likely for
workers passing beneath the unsupported "cutter" is also
essentially undisputed.  Brunatti observed that the cited area
was in a retreat mining section thereby placing additional stress
and pressure on the subject roof.  Brunatti also observed that
the mobile bridge operator would be expected to travel beneath
the danger area during the course of his workshift.  Within this
framework I find that the violation was indeed of high gravity
and "significant and substantial".  Secretary v. Mathies Coal
Company, 6 FMSHRC 1 (1984).

I do not however find that the Secretary has met his burden
of proving that the violation was the result of the
"unwarrantable failure" of the operator to comply with the cited
mandatory standard.  Ziegler Coal Corporation, 7 IBMA 280 (1977);
United States Steel Corporation, 6 FMSHRC 1423 (1984).  Inspector
Brunatti in support of his finding of "unwarrantable failure"
relied upon unwritten hearsay recollections of a statement by a
miner.of uncertain identity to the effect that the cited "cutter"
had been "working" the1day before.  Brunatti also relied on his
recollection of the absence of roof material from the "cutter"
in the belt entry leading to the conclusion that debris had
previously been removed.  Brunatti concluded that the materials
must have been removed on a prior shift because the belt was not
operating at the time of his inspection and other unidentified
miners reported that they had not loaded any rock material on
that shift.  Thus, according to Brunatti, the operator must have
been aware of the bad roof at least since the previous shift.

On the other hand I find the testimony of Frederick Bender,
a union employee who had worked on the preceeding shift (the
midnight to 8:00 a.m. or third shift) in the D8-1 section under
James Hartzfeld to be particularly credible.  Bender saw no
evidence that the "cutter" had been working during this shift and
testified that the condition of the "cutter" had not changed
since the 24th.  Bender found that the roof around the "cutter"
had been solid when he checked it at the beginning of his shift.
Bender further testified that when he left D8-1 section around
7:15 a.m. on the 26th the roof was neither loose nor working.

James Hartzfeld, the section foreman on that shift,
testified that he performed an on-shift examination on November
26th, covering the area of the "cutter" and found conditions to
be "normal".  Hartzfeld further testified that no one on his crew
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